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Response to Civil Rights Complaint by North Shore Waterfront 
Conservancy of Staten Island 

Dear Ms. Wooden-Aguilar: 

We are environmental counsel to the Port Authority of New York and New Jersey 
("PANYNJ") with respect to the Bayonne Bridge Navigational Clearance Program ("BBNCP"). 
On behalfofPANYNJ, we submit this initial response to the complaint, dated January 27,2014 
(the "Complaint"), by Natural Resources Defense Council ("NRDC") on behalf of the North 
Shore Waterfront Conservancy of Staten Island ("NSWC") ("Complainant") pursuant to EPA' s 
regulations, 40 CFR Part 7, promulgated under Title VI of the Civil Rights Act of 1964. 
Consistent with my conversation with Jerett Yan on Thursday, February 27, 2014, this response 
addresses only considerations governing EPA' s determination of whether to assert jurisdiction to 
investigate the Complaint. P ANYNJ reserves any and all defenses to the allegations in the 
Complaint for future communications with EPA, should EPA decide to proceed with an 
investigation. We understand that in such case, EPA will notify P ANYNJ of its decision, and 
P ANYNJ will have an opportunity to provide a substantive response to the Complaint. 

P ANYNJ respectfully submits that EPA does not have jurisdiction to investigate the 
Complaint. EPA's Title VI implementing regulations apply to "applicants for, and recipients of, 
EPA assistance in the operation of programs or activities receiving such assistance." 40 CFR § 
7.15. These criteria are not satisfied here. 
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The Complaint asserts that the complained-of "discriminatory action first occurred in 
September 2013 when Skanska Koch-Kiewit Joint Venture began the pre-construction phase of 
the Project pursuant to its contract with the Pmi Authority . . . Primary construction activities 
began on Staten Island on November 4, 2013 .... " (Complaint at 1.) PANYNJ is not a perennial 
recipient of EPA assistance, unlike entities which are more typically the subjects of complaints 
under EPA's Title VI regulations (such as state environmental regulatory agencies). Rather, 
P ANYNJ has received EPA assistance through a small number of grants for discrete projects 
promoting reductions of diesel emissions at port terminals owned by PANYNJ. The latest of 
those grants to be paid out, a "pass-through" grant which helped fund a no-interest loan program 
for truckers to purchase trucks with newer emission-control teclmology, expired on August 31, 
2013. 1 No EPA (or any federal) assistance has been received for the BBNCP project itself. In 
contrast, PANYNJ does regularly receive assistance from the Depmiment of Homeland Security, 
and does receive assistance from agencies within the Department of Transportation. 

In determining whether to investigate a Title VI complaint, a threshold issue is whether 
the entity whose actions are complained of is a recipient of EPA assistance at the time the 
Complaint is filed. EPA's Draft Title VI Guidance for Investigating Title VI Administrative 
Complaints Challenging Permits (June 2000) ("Draft Investigation Guidance") provides, 
"Because EPA's Title VI regulations apply only to recipients of EPA financial assistance, OCR 
will, within the 20-day period, establish whether the person or entity that took the alleged 
discriminatory act is in fact an EPA recipient as defined by 40 CFR 7.25."2 In reviewing the 
Padres complaint (EPA File No. 01R-95-R9), EPA closed the investigation with respect to 
Imperial County Air Pollution Control when "it determined that ICAPCD had not been a 
recipient of federal financial assistance at the time the complaint was filed." Padres Investigative 
Report (Aug. 30, 2012) at 26 (emphasis supplied). See also Department of Justice, Civil Rights 
Division Coordination and Review Section, Investigation Procedures Manual for the 
Investigation and Resolution of Complaints Alleging Violations of Title VI and Other 
Nondiscrimination Statutes (September 1998) ("DOJ Manual") at 26 ("In order to determine 
whether your agency has jurisdiction to investigate a complaint . . . [i]t must allege that 
discrimination is occurring in a program or activity that receives Federal financial assistance 
from your agency.") (emphasis supplied). 

This requirement is logical, as EPA's remedies if a violation of its Title VI regulations is 
found largely rest with the refusal or termination of assistance. 40 CFR § 7.130. Thus, for the 
reasons set forth above, EPA should decline to investigate the Complaint on jurisdictional 
grounds. 

Moreover, as noted in the Complaint, NSWC is a plaintiff in a pending litigation in the 
United States District Comi for the Southern District of New York seeking to enjoin the 
BBNCP3 on the basis of an insufficient review under the National Environmental Policy Act 

1 We note that PANYNJ records indicate that a nominal amount of funds from this grant ($2250 out of a total grant 
award of $750,000) were received by PANYNJ on November 21, 2013, in reimbursement of expenditures made in 
August 2013. 
2 65 Fed. Reg. 39650, 39672, n. 87 (June 27, 2000). 
3 To be precise, the NEPA Complaint seeks to "[e]njoin[] the Port Authority from taking any action in furtherance of 
the rights and authority afforded to it by the Coast Guard under the Permit Amendment" that allows for the 
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("NEP A") by the U.S. Coast Guard. (See Complaint at 7-9.) At issue in that litigation are the 
same allegations raised in the Complaint, namely whether the BBNCP is implementing adequate 
measures to protect the public from hazardous materials present within the construction work 
zone, and whether the effects of construction will have a disproportionate effect on minority 
communities. A copy of the complaint in that litigation (the "NEP A Complaint") is attached as 
Exhibit A. Paragraphs 14 tlu·ough 16, 18, 76 through 81, 117 through 141, and 152-157 of the 
NEP A Complaint are essentially paraphrased, and in some cases fully replicated, in the 
allegations of the Complaint filed with EPA. The Complaint is therefore NSWC's attempt to 
have their allegations of hazardous-materials-related impacts from the BBNCP reviewed by the 
court and EPA simultaneously. 

The DOJ Manual for Title VI investigations provides that "an agency generally need not 
proceed with or continue a complaint investigation and attempts at resolution of an allegation 
under certain circumstances[.]" These include when "[l]itigation has been filed raising the same 
allegations." (DOJ Manual at 37-38.)4 The Complaint seems to anticipate this issue, stating, 
"Although this Complaint shares a pmiy and factual background with the NEP A Complaint, 
EPA's Title VI regulations offer substantive remedies not available to Complainant under 
NEP A," and argues that the Complaint "focuses in large part on issues of discriminatory impact 
not central to the NEPA analysis and unlikely to be reached by the District Court." (Complaint 
at 9.) However, EPA's Title VI regulations provide for, if anything, more limited remedies than 
sought in the NEPA Complaint (which include enjoining the BBNCP altogether). The Title VI 
regulations focus on achieving resolution through settlement, and if that cannot be achieved, 
provide for termination of EPA assistance (which in this case has already terminated as a matter 
of course). 40 CFR §§ 7.120(d)(2), 7.130. What emerges from both the Complaint to EPA and 
the NEP A Complaint is that, in both proceedings, Complainant is apprehensive of hazardous 
materials-related impacts from BBNCP construction and seeks to require protective measures to 
avoid such impacts. 5 Moreover, while Title VI and NEPA are different legal frameworks, the 
NEP A Complaint specifically alleges that disproportionate impacts on minority communities in 
Staten Island will occur as a result of BBNCP construction, just as does the instant Complaint. 
(See Exhibit A at 134-141, 152-157.) 

In sum, EPA should decline to investigate the Complaint because ( 1) EPA lacks 
jurisdiction, as P ANYNJ is not a recipient of EPA assistance; and (2) the issues raised in the 
Complaint are the subject of pending litigation. 

modification of the Bayonne Bridge. (Exhibit A at 40.) As the Permit Amendment is required for the BBNCP to 
proceed, the relief sought in the NEPA action would, if granted, enjoin the project. 
4 Accordingly, the Draft Investigation Guidance provides, "OCR will generally dismiss complaints without 
prejudice if the issues raised in the complaint are the subject of ... ongoing ... litigation in Federal or state court. 
The outcome of such ... litigation could affect the circumstances surrounding the complaint and any investigation 
that OCR may conduct. In such cases, OCR believes that it should await the results of the permit appeal or 
litigation. As a result, such complaints will generally be closed, ... rather than conduct a simultaneous investigation 
on the basis of facts that may change due to the outcome of the administrative appeal or litigation." 65 Fed. Reg. at 
39673. 
5 Should investigation of the Complaint proceed, PANYNJ will provide a substantive response demonstrating that 
such measures are, in fact, in place and protecting the North Shore community. 
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Should you have any questions concerning the above or should you like further 
information from PANYNJ, please contact me at your convenience. 

Cc: Jerett Yan, yan.jerett@epa.gov 
Mavis Johnson 
U.S. EPA Region 2 
290 Broadway 
Mail Code: 23rd FL 
New York, NY 10007-1866 

Very truly yours, 

i~IJUI< 
Mark A. Chertok 
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EXHIBIT A 



. JUDGE ABRAMS 
IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OlF NAW y~ 

u \jV 5~ 47 
COALITION FOR HEALTHY PORTS; AMY 
GOLDSMITH; NORTH SHORE WATERFRONT 
CONSERVANCY OF STATEN ISLAND, INC.; Case No. 
THE ELM PARK CIVIC ASSOCIATION, INC.; 
and the NATURAL RESOURCES DEFENSE 
COUNCIL, INC., 

Plaintiffs. 
v. 

THE UNITED STATES COAST GUARD; 
ADMIRAL ROBERT J. PAPP, JR., in his official 
capacity; GARY KASSOF, in his official capacity; 
THE PORT AUTHORITY OF NEW YORK AND 
NEW JERSEY; and PORT AUTHORITY OF 
NEW YORK AND NEW JERSEY BOARD OF 
COMMISSIONERS CHAIRMAN DAVID 
SAMSON, SCOTT H. RECHLER, RICHARD H. 
BAGGER, KENNETH LIPPER, JEFFREY H. 
L YNFORD, JEFFREY A. MOERDLER, BASIL 
A. PATERSON, RAYMOND M. POCINO, 
ROSSANA ROSADO, ANTHONY J. SARTOR, 
WILLIAM SCHUBER, and DAVIDS. STEINER, 
in their official capacities, 

Defendants. 

ECF Case 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 



INTRODUCTION 

I. This action challenges the failure of the United States Coast Guard to comply with 

federal environmental laws before authorizing the Port Authority of New York and New Jersey 

to raise the Bayonne Bridge, which connects Staten Island, New York and Bayonne, New Jersey. 

This project will generate substantial levels of air pollution both locally and regionally, and 

expose communities to hazardous contaminants such as lead, arsenic, asbestos, and 

polychlorinated biphenyls ("PCBs"). These environmental and public health impacts will fall 

disproportionately on communities near the Port, including low-income communities and 

communities of color in Staten Island, NY and Newark, NJ, which already experience elevated 

health risks from air pollution and hazardous contaminants. 

2. More specifically, this action challenges the decision of defendants the United States 

Coast Guard and its officials (collectively, "Coast Guard") to issue a Permit Amendment 

pursuant to the Rivers and Harbors Act of 1899 to defendant the Port Authority of New York and 

New Jersey ("Port Authority") in violation of the National Environmental Policy Act, 42 U.S.C. 

§§ 4321 et seq. ("NEPA"), the Administrative Procedure Act, 5 U.S.C. §§ 701 et seq. ("APA"), 

and NEPA implementing regulations, 40 C.F.R. § 1500.1 et seq., 30 C.F.R. §§ 230.1 et seq. 

(2008). The Permit Amendment authorizes the Port Authority to raise the Bayonne Bridge 

("Bridge"). 

3. The Bayonne Bridge crosses the Kill Van Kull, which is the primary shipping channel 

between the New York Harbor and several major cargo terminals. More than 2,000 vessels 

passed beneath the Bayonne Bridge en route to and from these cargo terminals in 20 I 0. 

4. Shipping companies are increasingly using larger vessels for transporting cargo 

between foreign ports and the U.S. The existing vertical clearance of the Bridge, however. 



restricts the Port's ability to service the influx of these larger vessels. As a result, the Port 

Authority sought authorization trom the Coast Guard to raise the roadway of the Bridge (the 

"Project") so that larger ships can pass under it and access the Port's west side terminals. 

5. The intended purpose of the Project is to enable the Port Authority to maintain its 

competitive edge and handle greater cargo volumes in the future. The Port Authority has 

represented on a number of occasions, including to President Obama and the federal Department 

of Transportation, that if the Bridge is not raised, the Port Authority will lose business to other 

ports that are capable of handling larger ships. The Port Authority's clients, the business 

community, and the U.S. Environmental Protection Agency ("EPA"), among others, have made 

similar statements. 

6. Nevertheless, when assessing the environmental impacts of the Project under NEPA, 

the Coast Guard concluded that raising the Bridge would have only a minimal effect on future 

cargo volumes at the Port. The Coast Guard concluded that Port cargo volumes would continue 

to grow at substantially the same rate regardless of whether the Bridge is raised. This conclusion 

enabled the Coast Guard to disassociate in its environmental analysis the Project from the 

adverse environmental and public health impacts that accompany increased Port operations. 

7. Further, the Coast Guard refused to disclose the analytical data upon which its 

conclusion was based, thereby insulating its opinion from public scrutiny. 

8. Plaintiffs conducted their own analysis and found that cargo volumes west of the 

Bridge would be on the on.ler of...J.4~·o higher iftbe Bridge is raised. This translates to a 35% 

increase in cargo volumes Port-wide with the Project. These estimates are one to two orders of 

magnitude greater than the Coast Guard's estimates. 

J 



9. Cargo destined for or leaving the Port is transported by diesel-powered trucks, trains, 

ships, and otht!r vehicles and equipment that emit diesel pollution. Diesel emissions are 

associated with premature death, aggravated asthma and other respiratory illnesses, increased 

risk of cancer, and heart disease, among other ailments. 

I 0. By enabling the Port Authority to handle greater cargo volumes, the Project will 

increase Port operations. The air pollution and other environmental etfects generated by these 

operations will disproportionately hann communities near the Port, its shipping channels, and 

major truck and rail corridors that already experience unacceptably high levels of air pollution 

and pollution exposure. Such communities include low-income communities and communities 

of color in Staten Island and Newark. 

11. In 2009, the New Jersey Department of Environmental Protection ("NJDEP") 

reported that emissions from two west side Port terminals created elevated cancer risks for 

Newark and Staten Island of 30 and 63 in a million, respectively. While a more recent NJDEP 

study predicts a decline in these risks by 2015, the health risks borne by Port-area communities 

remain extremely high when cumulative risks are considered (i.e., health risks created by air 

pollution from the Port combined with other non-Port sources). 

12. Data collected by the EPA show cancer risks that exceed I 00 in a million in Staten 

Island, Newark, Bayonne, and in other communities ncar the Port from air pollution (excluding 

diesel particulates). Had diesel particulate matter been included in EPA's analysis, the cancer 

risk levels would be even higher. By \vay of reference, EPA strives to reduce cancer risk levels 

that exceed I 0 in a million. 

13. The construction of the Project will take nearly tour years to complete, and will 

occur on properties in Staten Island and Bayonne that were historically used fbr industrial 



activities, among other things. The Coast Guard admits that such properties may contain lead, 

PCBs, asbestos, and arsenic, among other contaminants. Construction activities may expose 

nearby residents to these and other hazardous substances. 

14. Dense residential areas, at least seven schools, multiple churches, at least five parks, 

and a number ofbusinesses may be affected by the Port's construction activities. Approximately 

10,000 Staten Island residents and approximately 7,000 Bayonne residents live in this 

"construction zone." 

15. Adjacent to the Project's "construction zone" in Staten Island is the "Richmond 

Terrace Radiological Site" where high levels of radiation were detected in 1992 and 2008. 

16. Potential exposure to hazardous contaminants is particularly concerning for residents 

in the North Shore of Staten Island, which was identified by EPA as one of ten "Environmental 

Justice Showcase Communities" in the United States because of the number of children in that 

community with elevated levels of lead in their blood due to former industrial uses in the area. 

17. Despite these and other concerns, which were brought to the Coast Guard and the 

Port Authority's attention, the Coast Guard issued the Permit Amendment to the Port on or 

around May 23, 2013 without completing an Environmental Impact Statement ("EIS"). NEPA 

requires the preparation of an EIS for major ttxleral actions that may significantly affect the 

human environment. Instead, the Coast Guard prepared an Environmental Assessment ("EA"). a 

document intended under :-..I EPA to provide a basis t()r determining whether a full EIS is 

necessary, and rendered a Finding of No Sil:,rniticant Impact ("FONSI"). 

18. The EA, on which the Coast Guard based its FONSI, violates NEPA because it fails 

to consider the full impact of the Project on the Port Authority's tuture cargo volumes, local and 

regional air quality and public health, and the public's potential exposure to hazardous 



contaminants from construction of the Project. The EA also failed to meaningfully consider the 

Project's environmental justice and cumulative impacts on low-income communities and 

communities of color in Staten Island and Newark, and is otherwise factually and analytically 

tlawed. The Coast Guard also violated NEPA's public participation and review requirements by 

relying on publicly unavailable information as a basis for its EA and FONSI, and by granting the 

Permit Amendment without completing an EIS. 

19. This action requests declaratory and injunctive relief, including a Court order staying 

the Permit Amendment unless and until the Coast Guard completes a full EIS consistent with the 

requirements of NEPA and the APA, and an injunction precluding the Port Authority from taking 

any action in furtherance of the rights and authority afforded to it by the Permit Amendment. 

PARTIES 

20. Plaintiff Coalition for Health Ports ("CHP") is an unincorporated association, made 

up of a broad coalition of groups working together to create sustainable ports in New York and 

New Jersey. CHP's mission is to improve the air quality, safety, and security, as well as the 

working conditions, tbr all workers that support port commerce and to assure environmental 

justice and prevent harm in communities affected by port operations. CHP is governed by a 

steering committee that is responsible tor making decisions regarding CHP's positions and 

activities. CHP's steering committee is made up of the New Jersey Environmental Federation, 

the New Jersey Environmental Justice Alliance, GreenFaith, the International Brotherhood of 

reamsters. and the Ironbound Community Corporation. 

21. CHP's steering committee member the New Jersey Environmental Federation is the 

state chapter of Clean Water Action, which is a not-tor-protit membership corporation, organized 

under the la\VS of the Washington. D.C. The :-.Jew Jersey Environmental Federation works to 
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protect natural resources and clean up pollution in New Jersey, by developing a coalition of 

community, environmental, student, and labor organizations to act on a broad range of 

environmental issues. The New Jersey Environmental Federation has over 150,000 members 

throughout the State of New Jersey, including members that live in Bayonne and Newark, New 

Jersey. 

22. CHP's steering committee member the New Jersey Environmental Justice Alliance 

('•NJEJA") is an unincorporated association, that is an alliance of New Jersey~based 

organizations and individuals working together to identifY, prevent, and reduce and eliminate 

environmental injustices that exist in communities of color and low~income communities in New 

Jersey. NJEJA supports community eftorts to remediate, improve, and rebuild impacted 

neighborhoods through education, advocacy, the review and promulgation of public policies, 

training, organizing, and technical assistance. One ofNJEJA's campaigns is focused on reducing 

air pollution from port operations and improving labor conditions for workers there. Several of 

NJEJA's members live in Newark, New Jersey. 

23. CHP's steering committee member GreenFaith is a not~for~profit corporation, 

organized under the laws of the State of New Jersey. GreenFaith is an interfaith environmental 

coalition that seeks to inspire, educate, and mobilize people of diverse religious backgrounds tor 

environmental leadership. GreenFaith believes that protecting the earth is a religious value, and 

that environmental stewardship is a moral responsibility. As part ofthis mission, GrecnFaith 

f()cuses on tighting environmental injusticc and racism. GreenFaith has over 700 members, 

some of whom live near the Bayonne Bridge in New Jersey. 

24. CI IP's steering committee member the Teamsters Port Division of the International 

Brotherhood ofTeamsters is a labor union, working to bring justice to port drivers across the 
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country, including working to ameliorate the negative environmental impacts of the port trucking 

industry. The Teamsters Port Division strives to transform the port trucking industry into a good 

and green industry that is sustainable for workers and the nearby communities. The International 

Brotherhood ofTeamsters has 1.4 million members and hundreds oflocal Teamsters unions 

across North America, including numerous members that live in Staten Island and Bayonne, 

including close to the Bayonne Bridge. 

25. CHP's steering committee member the Ironbound Community Corporation is a not­

for-prot1t corporation, organized under the laws of the State of New Jersey. The Ironbound 

Community Corporation is a community services organization, whose mission is to engage and 

empower individuals, families, and groups in realizing their aspirations and, together, work to 

create a just, vibrant, and sustainable community. Programs ofthe Ironbound Community 

Corporation include a pre-school program, an after-school program, family services, and 

working to improve the quality of air, water, and green space in the community. The Ironbound 

Community Corporation serves 800 to l,OOO people a day that live in Newark, New Jersey. 

26. PlaintiffAmy Goldsmith is the Chairperson ofCHP. She is also State Director of the 

New Jersey Environmental Federation, which, as noted above, is a member of CHP's steering 

committee. As Chair, Ms. Goldsmith's duties include serving as the spokesperson tor CHP, 

facilitating all the meetings, writing grant proposals and overseeing fuHillmcnt of grant 

requirements. leading strategy and decisionmaking, and serving as the liaison between CHP and 

the media and other external entities. CHP does not have a President or Treasurer, but as Chair. 

Ms. Goldsmith serves as the functional equivalent of a President. 

27. Amy Goldsmith and CHP bring this action on behalfofCHP's steering committee 

organizations and their members who live, work, and recreate in and around Staten Island. NY, 



and Bayonne and Newark, NJ, and surrounding areas and who will suffer the h?rrnful effects of 

the Project. The excess air pollution, exposure to hazardous contaminants, and other deleterious 

environmental effects of the Project will injure the health of CHP's steering committee 

organizations' members, their livelihood, their quality oflife, and their recreational enjoyment of 

the region. Further, the Coast Guard's failure to adequately study and disclose all of the 

environmental impacts of the Project has effectively denied CHP and its steering committee 

organizations' members access to relevant information about the Project. The declaratory and 

injunctive relief Amy Goldsmith and CHP seek under NEPA will redress the injuries to CHP's 

organizations and their members by requiring the Coast Guard to fully consider and provide to 

the public and other government decisionmakers intonnation about the anticipated 

environmental and public health impacts of the Project, and to identify mitigation measures that 

will minimize or avoid those impacts. 

28. Plaintiff Natural Resources Defense Council, Inc. ("NRDC") is a national, not-tor­

profit membership corporation organized under the laws of the State of New York, with offices in 

New York; Washington, D.C.; Los Angeles; San Francisco; Chicago; and Beijing, China. NRDC 

is dedicated to the preservation, protection, and defense of the environment, public health, and 

natural resources. NRDC is actively involved in eftorts to reduce the environmental, public 

health, and community impacts of our nation's freight transportation system-the network of 

ships, trucks, trains, and other cargo handling equipment that move treight throughout our 

country. :--lRDC has also long been active in working to protect air quality and specifically, to 

reduce the public health eft'ects generated by diesel exhaust. 

29. Founded in 1970, NRDC has more than 363,700 members nationwide, including 

over 31.000 who live in the State of New York and over I 1,000 who live in the State of New 
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Jersey. In addition to NRDC's members throughout the two states, NRDC also specifically has 

members in Newark, Bayonne, and Staten Island, including several members who live close to 

the Bayonne Bridge. 

30. NRDC brings this action on behalf of its members who live, work, and recreate in 

New York and New Jersey, in and around Staten Island, NY, and Bayonne and Newark, NJ, and 

surrounding areas and who will suffer the harmful effects of the Project. The excess air 

pollution, exposure to hazardous contaminants, and other deleterious environmental effects of the 

Project will injure the health of NRDC's members, their livelihood, their quality of life, and their 

recreational enjoyment of the region. Further, the Coast Guard's failure to adequately study and 

disclose all of the environmental impacts of the Project has effectively denied NRDC's members 

access to relevant information about the Project. The declaratory and injunctive reliefNRDC 

seeks under NEPA will redress the injuries to NRDC's members by requiring the Coast Guard to 

fully consider and provide to the public and other government decisionmakers information about 

the anticipated environmental and public health impacts of the Project, and to identify mitigation 

measures that will minimize or avoid those impacts. 

31. Plaintiff the North Shore Waterfront Conservancy of Staten Island, Inc. ("NSWC") is 

a not-tor-protit membership corporation organized under the laws of the State of New York. 

:-..lSWC is a community based, grassroots organization. whose mission is to advance and promote 

increased safe and sustainable public access to the waterfront: build healthier, greener 

communities along the Kill Van Kull: and advance public policies and laws that are inclusive of 

the needs of Staten Island's North Shore environmental justice communities and waterfront 

communities. The North Shore community surrounds the Staten Island foot of the Bayonne 

Bridge. 
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32. NSWC has over 100 members, including several who live close to the Bayonne 

Bridge and several more who live in surrounding neighborhoods. 

33. NSWC brings this action on behalfofits members who live, work, and recreate in 

and around Staten Island, NY and who will suffer the harmful effects of the Project. The excess 

air pollution, exposure to hazardous contaminants, and other deleterious environmental effects of 

the Project will injure the health ofNSWC's members, their livelihood, their quality of life, and 

their recreational enjoyment of the region. Further, the Coast Guard's failure to adequately study 

and disclose all of the environmental impacts of the Project has effectively denied NSWC's 

members access to relevant information about the Project. The declaratory and injunctive relief 

NSWC seeks under NEPA will redress the injuries to NSWC's members by requiring the Coast 

Guard to fully consider and provide to the public and other government decisionmakers 

information about the anticipated environmental and public health impacts of the Project, and to 

identifY mitigation measures that will minimize or avoid those impacts. 

34. Plaintiff the Elm Park Civic Association, Inc. is a not-for-profit membership 

corporation organized under the laws of the State of New York, made up of residents living in 

Staten Island's North Shore community. The Elm Park Civic Association advocates for the 

balance of the maritime industry with proper environmental stewardship and public access, and 

seeks to promote the interests of the community of Elm Park. 

35. The Elm Park Civic Association has more than 30 members, including members who 

live close to the Bayonne Bridge. 

36. The Elm Park Civic Association brings this action on behalf of its members who live, 

work, and recreate in and around Staten Island who will suffer the harmful eftects of the Project. 

The excess air pollution. exposure to hazardous contaminants. and other deleterious 
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environmental effects of the Project will injure the health of the Association's members, their 

livelihood, their quality of life, and their recreational enjoyment of the region. Further, the Coast 

Guard's failure to adequately study and disclose all ofthe environmental impacts of the Project 

has effectively denied the Association's members access to relevant information about the 

Project. The declaratory and injunctive relief the Association seeks under NEPA will redress the 

injuries to the Association's members by requiring the Coast Guard to fully consider and provide 

to the public and other government decisionmakers information about the anticipated 

environmental and public health impacts of the Project, and to identify mitigation measures that 

will minimize or avoid those impacts. 

37. Defendant the United States Coast Guard is an agency of the United States 

Government that operates under the Department of Homeland Security. As a federal agency, the 

Coast Guard must comply with federal law, including NEPA. The Permit Amendment at issue in 

this case was issued by the Coast Guard's First District, located at Battery Park Building, One 

South Street, NY, NY 10004. 

38. Defendant Admiral Robert J. Papp, Jr. ("Admiral Papp") is the Commandant of the 

Coast Guard. He is the Coast Guard's top service official, responsible for all world-wide Coast 

Guard activities. He is responsible for ensuring that the Coast Guard, including officials and 

employees under his supervision, comply with all applicable federal laws, including NEPA. 

Admiral Papp is sued in his official capacity. 

39. Defendant Gary Kassof is the Commander and Bridge Program Manager of the 

Coast Guard's First District. He oversees the activities of the First District, and is responsible tor 

ensuring that the Coast Guard, including otftcials and employees under his supervision, comply 
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with all applicable federal laws, including NEPA. Mr. Kassof signed the Final EA and FONSI 

for the Project, and is sued in his official capacity. 

40. Defendant the Port Authority of New York and New Jersey ("Port Authority") is a bi-

. state agency that is governed by a Board of Commissioners, appointed by the governors of New 

York and New Jersey. The Port Authority is the project applicant that sought the Permit 

Amendment from the Coast Guard, to allow the Port Authority to raise the roadway of the 

Bayonne Bridge. The Port of New York and New Jersey consists of the waterbodies, shipping 

channels, passenger terminals, and container and cargo facilities located around the New York 

Harbor. The Port includes four container facilities: Howland Hook Marine Terminal, Port Jersey 

Marine Terminal, Port Newark-Elizabeth Marine Terminal (sometimes referred to as two 

separate terminals), and Brooklyn Marine Terminal. Combined, these facilities constitute the 

third busiest port in the U.S. and the largest on the Eastern Seaboard. 

41. Defendants the Port Board of Commissioners Chairman David Samson, Scott H. 

Rechler, Richard H. Bagger, Kenneth Lipper, Jeffrey H. Lynford, Jeffrey A. Moerdler, Basil A. 

Paterson, Raymond M. Pocino, Rossana Rosado, Anthony J. Sartor, William Schuber, and David 

S. Steiner manage the Port Authority. As Commissioners, they are responsible tor ensuring that 

the Port Authority, its officials, and its employees, comply with all applicable federal laws, 

including NEPA. The Commissioners are sued in their official capacity. 

JURISDICTION AND VENUE 

42. This Com1 has jurisdiction over this action pursuant to 28 U.S. C. § 1331 (tederal 

question), 28 U.S.C. §§ 2201-2202 (declaratory jud.!:,>ment), and 5 U.S.C. §§ 701-706 

(Administrative Procedure Act). 



43. Venue in this Court is proper under 28 U.S.C. § 139l(e) because this is a civil action 

brought against an agency of the United States and its officers and employees acting in their 

ofticial capacity and under the color of legal authority, the Permit Amendment at issue was 

issued by the First District of the Coast Guard located within the Southern District, and the Port 

Authority's headquarters is located within the Southern District. 

LEGAL BACKGROUND 

National Environmental Policy Act 

44. NEPA was enacted in I 970 and is the United States' "basic national charter for 

protection of the environment." 42 U.S.C. §§ 4321 et seq.; 40 C.F.R. § 1500.1. NEPA requires 

federal agencies to take a "hard look" at the environmental consequences of their actions. 

45. The Council on Environmental Quality ("CEQ") has promulgated regulations for 

implementing NEPA. 40 C.F.R. §§ 1500-1508. 

46. The Coast Guard also has procedures for implementing NEPA. U.S. Coast Guard, 

Tools for Decision-Making: Environmental Considerations ("Coast Guard NEPA Handbook")~ 

U.S. Coast Guard, NEPA Implementing Procedures and Policy for Considering Environmental 

Impacts, Commandant Instruction M 16475.1 D (Nov. 29, 2000) ("Commandant Instruction 

M 16475.1 D"). 1 

47. NEPA requires federal agencies to prepare, consider, and approve an EIS for all 

"major Federal actions significantly affecting the quality of the human environment." 42 U .S.C. 

§ 4332(2)(C). An EIS analyzes the potential environmental etfects, alternatives, and mitigation 

1 The Coast Guard's NEPA Handbook is available at http://www.uscg.mil/hq/cg4/cg47 
idocs/NEPA_bandbook.pdf and the Commandant Instruction M 16475.1 Dis available at 
http:i.'www.uscg.mil/hq/cg4/cg47idocs/M 16475.1 D.USCG.NEPA %20Instruction.pdf 
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opportunities tor major federal actions. !d.§ 4332; 40 C.F.R. §§ 1502.1: 1502.16(a)-(b), (d), (h) 

1508.25 (b), (c); 1502.14. 

48. Significant effects need not be certain to occur to trigger an EIS. 

49. Determining whether an impact is "significant" requires consideration of the 

impact's context and intensity. !d. § 1508.27. The "context" of the impact refers to, tor example, 

"the affected region, the affected interests, and the locality." !d. § l508.27(a). "Intensity" refers 

to the severity of the impact. !d. § 1508.27(b ). 

50. In assessing "intensity" to determine whether an EIS is required, the CEQ regulations 

direct agencies to consider, among other factors, the degree to which the proposed action affects 

public health, id. § l508.27(b)(2); the unique characteristics of the geographic area such as 

proximity to park lands or wetlands, id. § 1508.27(b)(3); the degree to which the effects on the 

environment are highly controversial, id. § 1508.27(b )( 4 ); the degree to which the possible 

effects on the environment are uncertain or involve unique or unknown risks, id. § 1508.27(b)(5); 

whether the action is related to other actions with individually insignificant but cumulatively 

significant impacts, id. § 1508.27(b )(7); and whether the action threatens a violation of Federal, 

State, or local law or requirements imposed for the protection of the environment, id. 

§ 1508.27(b)(l0). 

51. When it is unclear whether a proposed action may yield signiticant impacts and thus 

trigger an EIS, federal agencies are required to prepare an EA. An EA should "provide sufticient 

c\·idence and analysis tor determining whether to prepare an [EIS],'' and must analyze the need 

for the proposal, and the environmental effects of the proposed action and alternatives. 40 C.F.R. 

§ 1508.9(a), (b); see also Commandant Instruction M 16475.10, at 2-6 to 2-7; Coast Guard 

N EPA Handbook 23, 34. 
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52. If the EA concludes that a proposed action will not have a sib>nificant etfect on the 

environment, the federal agency prepares a "finding of no signiticant impact." 40 C.F.R. 

§ 1508.13. 

53. Among other things, NEPA requires tederal agencies to consider the proposed 

action's ecological, aesthetic, historic, cultural, economic, social, and health impacts, whether 

direct, indirect, or cumulative. 40 C.F.R. § 1508.8. An action's "direct eftects" are impacts that 

are caused by the action and occur at the same time and place. "Indirect effects" are reasonably 

foreseeable impacts caused by the action, but later in time or farther removed in distance, and 

which may include "growth inducing effects . . . related to induced changes in the pattern of land 

use, population density or growth rate, and related eftects on air and water and other natural 

systems, including ecosystems." !d.§ 1508.8(a), (b). 

54. Federal agencies must also analyze a proposed action's "cumulative impact," which 

is defined as the "impact on the environment which results from the incremental impact of the 

action when added to other past, present, and reasonably foreseeable future actions regardless of 

what agency (Federal or non-Federal) or person undertakes such actions." !d.§ 1508.7. 

"Cumulative impacts can result tram individually minor but collectively significant actions 

taking place over a period of time." !d.~ Coast Guard NEPA Handbook at 42. 

55. Federal agencies must also consider the proposed action's environmental justice 

impacts under Executive Order 12898, "'Federal Actions to Address Environmental Justice in 

Minority Populations and Low-Income Populations,'' which re4uires federal agencies to 

"identify[] and address[], as appropriate, disproportionately high and adverse human health or 

environmental eftects of its pro.b'fams, policies, and activities on minority populations and low~ 

income populations." 59 Fed. Reg. 7629 ( 1994). 
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56. ·Disproportionately high and adverse impacts are project effects that arc significant 

and will have an adverse impact on minority or low-income populations that appreciably exceeds 

that on the general population. The determination of disproportionately high and adverse 

impacts should ret1ect the potentially impaired resiliency of the affected population and also 

consider existing, multiple, and cumulative environmental burdens on the affected populations. 

Council on Environmental Quality, Environmental Justice: Guidance under the National 

Environmental Policy Act (I 997)_2 

57. When analyzing a proposed action's environmental justice impacts, federal agencies 

should consider "relevant public health data and industry data concerning the potential for 

multiple or cumulative exposure to human health or environmental hazards in the atiected 

population and historical patterns of exposure to environmental hazards . . . Agencies should 

consider these multiple, or cumulative effects, even if certain eftects are not within the control or 

subject to the discretion of the agency proposing the action." !d. at 9. 

58. "[[]dentification of a disproportionately high and adverse human health or 

environmental effect on a low-income population [or] minority population .... should heighten 

agency attention to ... mitigation strategies, monitoring needs, and preferences expressed by the 

affected community or population." !d. at I 0. 

59. Executive Order 12898 also requires federal agencies to ensure .!:,rreater public 

participation in agency dccisionmaking. 59 Fed. Reg. 7630. 

60. In February 2012, the Department of Homeland Security ("DHS") released its 

Environmental Justice Strategy, which is intended to meet the goals of Executive Order 12898, 

requiring each federal agency to make environmental justice part of its mission by identifying 

2 The CEQ Guidance on Environmental Justice and 0/EPA is available at http://www.epa.gov/ 
environmentaljustice/resources/policy/~j guidance_ ncpa _ceq !297.pdf 
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and addressing any disproportionately high and adverse human health and environmental effects 

of its programs, policies, or activities on minority or low-income populations. DHS, 

Environmental Justice Strategy, 2 (Feb. 2012).3 

61. NEPA's primary purposes are to "insure that environmental information is available 

to public officials and citizens before decisions are made and actions are taken'"; and to '"help 

public officials make decisions that are based on [an] understanding of environmental 

consequences, and take actions that protect, restore, and enhance the environment." 40 C.F.R. 

§ l500.l(b)-(c) (emphasis added). Hence, public participation in the NEPA process and 

disclosure of environmental documents to the public tor review and comment is critically 

important. !d. § 1506.6. 

62. Federal agencies are instructed to "[m]ake diligent efforts to involve the public in 

preparing and implementing their NEPA procedures." !d. § l506.6(a). When an EA is prepared, 

federal agencies "shall involve environmental agencies, applicants, and the public, to the extent 

practicable" in the preparation of an EA. !d. § 150 I.4(b ). 

63. CEQ further instructs that "(a]ccurate scientific analysis, expert agency comments, 

and public scrutiny are essential to implementing NEPA." !d. § 1500.1 (b). 

64. To that end, material may he incorporated by reference into an EIS, hut only if it 

does not "imped[e] ... public review of the action" and the material is "reasonably available t(>r 

public inspection by potentially interested persons \Vi thin the time allotted t{>r comment.'" !d. 

§ 1502.21. "'Material based on proprietary data which is itself not available ft)f review and 

comment shall not be incorporated by reference." !d. 

~The DHS' Environmental Justice Strategy is available at http://www.dhs.govixlibrary: 
assets! mgmt/ d hs-environmental-j usti ce-strategy. pdf. 
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Administrative Procedure Act 

65. The APA governs judicial review of an agency's compliance with NEPA. A court 

shall "hold unlawful and set aside agency action, findings, and conclusions found to be arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law." 5 U.S.C. 

§ 706(2)(A). 

FACTUAL BACKGROUND 

The Port's Proposal to Raise the Bayonne Bridge 

66. There is a growing international trend in the shipping industry to use larger ships to 

transport cargo. The Panama Canal is currently undergoing construction that will enable larger 

ships to travel from Asia, through the Canal, to the east coast of the U.S. This expansion is 

expected to be completed in 2015. These larger ships can carry 12,000 TEUs,4 which is more 

than double the amount of cargo that can be carried by the largest ships that currently travel the 

Panama Canal. The new "post-Panamax" ships are 1,200 feet long and have a keel-to-mast 

height of 190 feet. 

67. The expansion of the Panama Canal will likely lead to a change in shipping patterns, 

as some cargo that had previously been sent to west coast ports in the U.S. and then transported 

by train across the country to the east coast will instead be transported on these larger ships 

through the Panama Canal and directly to cast coast ports. 

68. As a result, ports around the country, including the Port Authority's competitors, have 

been making infrastructure improvements to accommodate these larger ships and, ultimately, to 

increase the amount of cargo handled at their facilities. 

4 A TEU, or a "twenty-toot equivalent unit," is the measurement otlen used to describe a cargo 
container used tor shipping cargo, that is 20 feet long and can be easily transferred between 
different modes of transportation, such as ships. trains, and trucks. 
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69. On or around November 8, 20 ll, the Port Authority tiled an application with the 

Coast Guard for a Permit Amendment to raise the Bayonne Bridge. The Permit Amendment is 

required pursuant to the Rivers and Harbors Act of 1899. 

70. The Bayonne Bridge is located over the Kill Van Kull and connects Staten Island, 

NY and Bayonne, NJ. The Bridge carries state highway 440. The Kill Van Kull is a primary 

shipping channel ofthe Port and one of the busiest in the world. 

71. The existing vertical clearance of the Bridge is too low to accommodate the passage 

of large, post-Panamax vessels. The Port Authority seeks to raise the Bridge by approximately 

65 feet so that post-Panamax ships can pass under it to access the Port Authority's shipping 

terminals west of the Bridge. The Port Authority's busiest container terminals and the terminals 

anticipated to see the most future growth are located west of the Bridge. 

72. The Port Authority has maintained on a number of occasions that it needs to raise the 

Bridge in order to make the Port more attractive to shipping companies, to enable the Port to 

remain competitive with other ports, to prevent the loss ofbusiness to other ports that can 

accommodate post-Panamax ships, and to increase cargo volumes at the Port. 

73. For example, in 2010, the Port Authority submitted a TIGER grant application to the 

U.S. Department ofTransportation, requesting $3 million to analyze the environmental impacts 

of raising the Bridge. The Port Authority hased its application in part on the economic need for 

the Project. ·n1e Port Authority stated that the Project "is crudal for maintaining and developing 

the regional economies of New York and !\: ew Jersey." and that failing to raise the Bridge "may 

damage the economics ofNew York and New Jersey, as shipping companies will he encouraged 
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to divert to ports capable of handling larger, economically efficient vessels."5 The Port 

Authority's application went on to assert that "[g]iven existing Bayonne clearance restriction, the 

potential that post Panamax vessels will not be able to call at the Port of New York and New 

Jersey, and they could divert to ports outside of the region that are able to accommodate those 

vessels, may result in a loss of economic activity in the region."6 

74. On March 23, 2013, the Port Authority made similar representations to President 

Obama when requesting that the President "fast track" the Project: "'Raising the bridge roadway 

is crucial to maintaining the Port's position as the third largest port in the country."7 

Construction of the Project will Harm Communities in Staten Island and Bayonne 

75. According to the Coast Guard, construction of the Project will take nearly four years 

to complete. 

76. Construction will raise the Bridge by approximately 65 feet at its centerline, build 

new piers on both sides of the Bridge, and increase the grade of the approaches and interchanges 

from New York and New Jersey. Construction will take place on the Bridge and almost a mile 

in each direction along the roadway, into Staten Island and Bayonne. Construction will entail, 

among other things, demolition of parts of the existing Bridge structure, excavation and removal 

of existing soiL and dewatering of f.,1foundwater. 

77. According to the Coast Guard, lead, asbestos, PCBs, and arsenic, among other 

hazardous contaminants and materials, may exist at various levels in the soil, groundwater, and 

structures in numerous parcels of land where construction will occur {the "construction zone"). 

5 TIGER II Planning Grant Application: Bayonne Bridge Navigational Clearance Program, 
Prepared for Submission by The Port Authority of NY and NJ, at 3. 
6 !d. at 5. 
7 Letter from Patrick J. Foye, Executive Director, The Port Authority of NY & NJ, to the 
Honorable Janet Napolitano, Secretary, U.S. Department of Homeland Security, and the 
Honorable Ray LaHood, Secretary, U.S. Department ofTransportation (March 23, 2012) at 2. 
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Construction activities will disturb, unearth, and/or otherwise expose these contaminated 

materials. 

78. Adjacent to the construction zone in Staten Island is the "Richmond Terrace 

Radiological Site" where high levels of radiation were detected in 1992 and 2008. 

79. The Coast Guard reports that if adverse exposure to hazardous contaminants occurs, 

it will likely be from breathing volatile/semi-volatile compounds or particulate-laden air released 

during demolition, excavation, and other construction activities. 

80. Dense residential areas, at least seven schools, multiple churches, at least five parks, 

and a number ofbusinesses are located within one-quarter mile of the construction zone (the 

"Study Area"). Approximately l 0,000 Staten Island residents and approximately 7,000 Bayonne 

residents live within the Study Area. 

81. In Staten Island, the playground of a public school is located in close proximity to 

the construction zone. In Bayonne, two parks, including a playground and two little league 

baseball tields, are located within the construction zone and would need to be closed during 

construction. 

Operation of the Project will Harm Communities, including Communities in Staten Island, 
Newark, and Bayonne 

1Q. The Project is intended to enable the Port Authority to handle increased cargo 

volumes at tcnninals west of the B1idge. 

83. fhe movement of cargo west of the B1idge includes ships carrying cargo under the 

Bridge, and trucks, trains, and other cargo handling equipment moving the cargo from the Port's 

west side terminal docks to inland destinations, and vice versa. 

84. Ships traveling under the Bridge will directly pass Staten Island and Bayonne. 
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85. A number of the primary rail lines and truck routes used to carry cargo to and from 

the Port are located in Newark, Staten Island, and Bayonne. 

86. Ships, trucks, trains, and other vehicles and equipment that move Port cargo are 

generally powered by diesel fuel, and their engines emit, among other things, diesel particulate 

matter ("diesel PM") and ozone-forming nitrogen oxides and volatile organic compounds. 

87. Inhalation of ozone and diesel PM are associated with a host of health ailments, 

including premature death, aggravated asthma and other respiratory illnesses, increased risk of 

cancer, and heart disease. 

88. Communities surrounding the Port are already harmed by air pollution generated by 

Port operations. In 2009, the NJDEP reported that emissions from two west side Port terminals 

created elevated cancer risks tor Newark and Staten Island of 30 and 63 in a million, 

respectively. While a more recent NJDEP study predicts a decline in these risks by 2015, the 

health risks borne by port-area communities remain extremely high when cumulative risks are 

considered (i.e., health risks created by air pollution from the port combined with other non-port 

sources). 

89. Data collected by the EPA shows cancer risks that exceed I 00 in a million in Staten 

Island. Newark. Bayonne, and in other communities near the Port from all air pollution 

(excluding diesel particulates). Had diesel PM been included in EPA's analysis, the cancer risk 

levels would be even high~..:r. By way of reference, EPA strives to reduce cancer risk levels that 

exceed I 0 in a million. 

90. Given that the Project will result in greater cargo volumes at the Port, these 

communities will experience greater levels of air pollution trom increased Port operations. 



The Coast Guard's Decision to lssue the Permit Amendment Without Preparing an EIS 

91. On January 18, 2013, the Coast Guard issued a public notice of the Port Authority's 

application for a Permit Amendment. 

92. In September 20 I l, the Coast Guard issued a NEP A Workplan for the Project. The 

Workplan provided an overview of the Project, its purpose, alternatives, and anticipated 

environmental effects. 

93. Plaintiffs including CHP submitted comments to the Coast Guard on the Workplan. 

94. On January 4, 2013, the Coast Guard issued a Draft EA. The Draft EA concluded 

that the Project would not have any significant impacts on the quality of the human environment, 

and thus, preparation of an EIS was not required. 

95. The Coast Guard received numerous comments on its Draft EA, including comments 

from Plaintiffs CHP (including separate comments from CHP's member organizations 

GreenFaith, Ironbound Community Corporation, New Jersey Environmental Federation, and the 

New Jersey Environmental Justice Alliance), Elm Park Civic Association, North Shore 

Waterfront Conservancy of Staten Island, and NRDC, expressing concerns about the Project, 

including the concerns raised herein. 

96. On May 16, 2013, the Coast Guard issued a Final EA and a FONSL The Final EA 

largely adopted the findings and conclusions in the Draft EA. 

97. On int()rmation and belie( the Coast Guard issued the Bridge Permit Amendment to 

the Port Authority on or around May 23, 2013. 
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Deficiencies in the Final EA and FONSI, and in the Coast Guard's Decision Not to Prepare 
an EIS 

98. The Final EA and FONSI, and the Coast Guard's decision not to prepare an EIS, are 

deficient in many respects. Among other things, the substantial public controversy created by 

the Project itself warranted preparation of an EIS. 

Tlte Final EA 's induced demand analysis impermissibly relied on nonpublic 
information 

99. The Coast Guard performed an "induced demand" analysis to determine if the 

Project could lead to increased cargo volumes at the Port. The induced demand analysis looked 

at the Project's potential to induce &rrowth at the Port by indirectly resulting in cost savings to 

shippers by accommodating larger post-Panamax ships. The Coast Guard concluded that the 

Project will have only a minimal impact on future cargo volumes, and that the Port Authority's 

forecasted increase in cargo volumes would be substantially met regardless of whether or not the 

Bridge is raised. 

100. Specitically, the Final EA concludes that the Project will induce approximately 

92,400 TEUs port-wide, or 74,000 TEUs at terminals west ofthe Bridge. This amounts to 0.7% 

of the I 0.65 million TEUs expected to arrive at terminals west of the Bridge in 2035. The Final 

EA concludes that Project-induced TEUs will result in a negligible increase in truck and rail 

tranic. and do not have a potential tor creating significant environmental effects. 

I 0 I. The Coast Guard relied on the "Halcrow Model" to derive its induced demand 

estimates. The Hakrow Model relies on a number of variables. including certain "price 

elasticities," to determine whether raising the Bridge will result in cargo going to the Port that 

would otherwise be handled at other ports. 
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I 02. Despite requests by the Plaintiffs and EPA that the Coast Guard substantiate its 

induced demand estimates, the Coast Guard refused to make the Halcrow Model publicly 

available. The Final EA states that the Halcrow Model is "proprietary information and cannot be 

released publicly." 

103. The Coast Guard also refused to substantiate the basis for its induced demand 

estimates, by, among other things, failing to explain how its price elasticities were derived 

despite requests to do so during the NEPA process. 

104. By failing to disclose the basis tor its induced demand estimates, the Coast Guard 

insulated its induced demand analysis from public review and denied the public the opportunity 

to meaningfully comment on the Coast Guard's Final EA and FONSI. 

I 05. The Coast Guard's failure to disclose the basis of its analysis has precluded 

Plaintiffs from being able to test, replicate, or verify the Final EA's conclusions with respect to 

induced demand. 

The Final EA ~\'induced demand analysis is inadequate 

I 06. In addition to being based on information that was not made publicly available 

during the NEPA comment period, the Final EA's induced demand analysis suffers from a 

number of further deficiencies. 

I 07. For example, the induced demand analysis utilizes an incorrect "baseline" or ''no­

project altemativc" that concludes that the Port Authority's cargo volumes for terminals west of 

the Bridge will he substantially the same, with or without the Project. 

I OS. This conclusion is contrary to the Port Authority's representations to the 

Department ofTransportation and President Obama that, as discussed above, the Bridge is a 
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critical infrastructure project that will enable the Port Authority to remain competitive with other 

ports, and is necessary for future cargo growth. 

109. This conclusion is also inconsistent with the Port Authority's previous analyses for 

analogous projects, where the Port Authority concluded that infrastructure restrictions that limit 

the size of ships that can access the Port can significantly reduce overall cargo throughput at the 

Port, especially when other ports are undergoing simultaneous improvements. 

ll 0. This conclusion is also inconsistent with statements made by the Port Authority's 

customers, including members of the shipping and retail industry, among others, during the 

NEPA process that, absent the Project, cargo will be diverted to other ports and the Port will 

become less competitive. 

Ill. This conclusion is also contrary to statements in the Final EA about the Project's 

purpose and need. 

112. EPA, other government agencies, and Plaintiffs raised concerns about the Coast 

Guard's induced demand estimates on numerous occasions during the NEPA process. 

113. Plaintiffs conducted their own analysis and found that cargo volumes west of the 

Bridge would be on the order of 44% higher if the Bridge is raised. This translates to a 35% 

increa<;e in cargo volumes Port-wide with the Project. These estimates are one to two orders of 

magnitude greater than Coast Guard's 0. 7'% Port-wide difference reported in the Final EA. 

114. In response to concerns raised about the Project's potential to increase future cargo 

volumes at the Port, the Port Authority entered into a Memorandum ofAgret!ment with the 

NJDEP tor the implementation of various air quality measures. The agreement, however, 

contains a number of deticiencies demonstrating that it is unlikely to remedy anticipated 

increases in air pollution from the Project. For example, the ah,1feemcnt largely includes 
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measures that the Port Authority previously committed to adopting years ago, and contains terms 

that make the implementation of additional new mitigation unlikely. 

115. By minimizing the Project's effects on future cargo volumes at the Port, the Final 

EA underestimates how the Project may increase port operations, including increased cargo 

movements by diesel trucks, trains, and cargo handling equipment, and how communities near 

the Port will be harmed. 

116. By underestimating the future cargo volumes attributable to the Project, the Final 

EA's conclusions with respect to the Project's impacts on air quality, transportation, greenhouse 

gases, environmental justice, and cumulative impacts, among others, are erroneous. 

The Final EA s hazardous contaminant analysis is inadequate 

117. The Final EA identified more than two dozen properties in Staten Island and 

Bayonne that may be affected by construction of the Project. The Coast Guard concluded that 

"[t]he project site and vicinity were historically developed with industrial activities that are 

known to have caused subsurface contamination and other activities that may have caused 

contamination." 

118. The Final EA also reports the presence of groundwater monitoring wells in Staten 

Island and Bayonne. and states that '"[t]he presence of [such] wells ... indicate[s] the potential 

tor contamination." 

119. The Final EA reports the presence of fourteen Recognized Environmental 

Conditions ("RECs") within properties owned by the Port and seven RECs within non-Port­

owned properties, which are all within the construction zone. RECs are defined in Appendix G 

of the Final EA as "the presence or likely presence of any hazardous substances or petroleum 

products on property under conditions that indicate an existing release, a past release, or a 
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material threat of a release of any hazardous substances or petroleum products, including natural 

gas, into structures on the property or in the ground, groundwater or surface water of the 

property." Further, the Final EA states that "the term [REC] is not intended to include de 

minimis conditions ... " 

120. The RECs identified in the Final EA include lead, PCBs, arsenic, asbestos, 

underground storage tanks, rail tracks and spur, and soil stockpiles, among other conditions. 

Construction activities would affect some or all of these RECs. 

121. The health risks associated with exposure to the hazardous contaminants identified 

in the Final EA are well documented. 

122. For example, according to EPA, lead at high levels can cause convulsions, coma, 

and even death. Lower levels of lead can cause adverse health effects on the central nervous 

system, kidney, and blood cells. Humans can be exposed to leat;l through, for example, the air, 

drinking water, food, contaminated soil, deteriorating paint, and dust. The effects of lead 

exposure on fetuses and young children can be severe, and include delays in physical and mental 

development, lower IQ levels, shortened attention spans, and increased behavioral problems. 

Fetuses, infants, and children are more vulnerable to lead exposure than adults since lead is more 

easily absorbed into growing bodies, and the tissues of small children are sensitive to the 

damaging effects of lead. Children may have higher exposures since they are more likely to get 

lead dust on their hands and then put their fingers or lead-contaminated objects into their mouths. 

In 1991, the Secretary of the Department of Health and Human Services called lead the "number 

one environmental threat to the health of children in the United States.'' 

123. According to EPA, PCBs have been demonstrated to cause a variety of serious 

health effects. PCBs have been shown to cause cancer in animals and a number of serious non-
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cancer health effects in animals, including effects on the immune system, reproductive system, 

nervous system, endocrine system, and other health effects. Studies in humans provide 

supportive evidence for potential carcinogenic and non-carcinogenic effects of PCBs. A number 

of epidemiological studies of workers exposed to PCBs have been performed and found 

increases in rare liver cancers and malignant melanoma. 

124. EPA classifies inorganic arsenic as a human carcinogen. Inorganic arsenic 

exposure to humans, by the inhalation route, has been shown to be strongly associated with lung 

cancer, while ingestion of inorganic arsenic by humans has been linked to a form of skin cancer 

and also to bladder, liver, and lung cancer. Acute (short-term) high-level inhalation exposure to 

arsenic dust or fumes has resulted in gastrointestinal effects and central and peripheral nervous 

system disorders. Chronic (long-term) inhalation of arsenic of humans is associated with 

irritation of the skin and mucous membranes and effects in the brain and nervous system. 

Chronic oral exposure to elevated levels of inorganic arsenic has resulted in gastrointestinal 

effects, anemia, peripheral neuropathy, skin lesions, hyperpigmentation, and liver or kidney 

damage in humans. 

125. Hazardous contaminants located at properties adjacent to the construction zone are 

also of concern. The Final EA reports that adjacent properties upgradient from the project site 

have the potential to affect the project site, and that such properties were historically used for a 

range of industrial and commercial operations, induding manufacturing, gasoline stations. and 

automotive uses. 

126. The "Richmond Terrace Radiological Site" in Staten Island is also adjacent to the 

construction zone. High levels of radiation were detected at that property in 1992 and 2008. 
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127. The Final EA reports that dense residential areas, at least seven schools, multiple 

churches, at least five parks, and a number of businesses are located within one-quarter mile of 

the construction zone. Approximately 10,000 Staten Island residents and approximately 7,000 

Bayonne residents live within this area. 

128. The Coast Guard further reports that should exposure occur, it would mostly likely 

be "through breathing volatile/semi-volatile compounds or particulate-laden air released during 

demolition, excavation, and construction activities." 

129. The Final EA also reports that "[t]ollowing construction of the project, there would 

be no significant potential for continued exposure," implying the potential for significant 

exposure during construction. 

130. Plaintiffs raised concerns to the Coast Guard during the N EPA process about how 

construction of the Project could expose the public to hazardous contaminants. 

131. However, the Final EA fails to assess and disclose if there is a potential for 

significant health risks from exposure to hazardous contaminants from construction activities for 

residents in Staten Island and Bayonne. Instead, the Final EA defers this assessment and 

consideration of mitigation until after construction commences. 

132. For example, the Final EA relies on a Construction Health and Satety Plan 

("CBASP") and other vaguely defined measures to address the construction zone's known and 

suspected contamination. However, the Final EA docs not describe these measures with any 

specificity. analyze whether these measures will be cffc"Ctive to reduce the potential for harm, or 

indude procedures to monitor the measures' effectiveness. Such considerations should have 

been undertaken by the Coast Guard before it issued a FONSI and the Permit Amendment. 
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133. In short, the Coast Guard failed to consider the potential for significant impacts 

from exposure to hazardous contaminants or provide the necessary assurances that any such 

impacts will be reduced to insignificance. 

The Final EAfai/s to adequately analyze how the Project construction will affect 
environmental justice on Staten Island 

134. As part of the Final EA's environmental justice chapter, the Coast Guard studied 

thirteen census block groups in Staten Island and Bayonne within one-quarter mile of the Project 

to determine if minority or low-income communities reside in this Study Area. All of these 

thirteen block groups are located directly adjacent to or include portions of the construction zone, 

and encompass the area where the Coast Guard believes any potentially significant impacts may 

occur. 

135. Of the thirteen census blocks groups examined, the Coast Guard identified seven of 

these block groups as minority populations or communities of concern tor environmental justice. 

All seven of these block groups are in Staten Island. These block groups have minority 

populations ranging from 67.6 to 88.5%, which is meaningfully &rreater than the Council on 

Environmental Quality's 50% threshold for identifying minority populations, and also 

meaningfully greater than in the Study Area as a whole (59%) and Staten Island as a whole 

(36°~'0). Hispanics and African Americans are the largest racial and ethnic minority populations 

identified in these block groups. 

136. Ofthe Study Area's thirteen census block groups, five were identified as low 

income populations. Four of these five block groups were also minority communities and in 

Staten Island. The percentage of individuals living below the poverty level in these areas ranged 

as high as 43%, which is meaningfully greater than the Study Area as a whole ( 14.5%). The 



remaining low-income block group is located in Bayonne and is not considered a minority 

population. 

137. The Final EA also referenced EPA's identification of the North Shore of Staten 

Island as an Environmental Justice Showcase Community, and indicated that more sensitive 

receptors would be affected by construction activities in Staten Island than in Bayonne. 

138. As discussed above, data from NJDEP and EPA demonstrate that Staten Island is 

disproportionately affected by air pollution, including emissions from Port operations. 

139. The Final EA concedes that there are hazardous contaminants, including lead, 

arsenic, and PCBs, among other RECs, in and around the construction zone, and that potential 

disturbance of these hazardous contaminants will take place in close proximity to minority and 

low-income communities in Staten Island. 

140. EPA and the Plaintiffs raised concerns about how the Project's construction and 

operational impacts could disproportionately affect minority and low-income communities in 

Staten Island and urged the Coast Guard to carefully analyze the Project's environmental justice 

impacts on this community. 

141. Nevertheless, the Final EA did not analyze the existing human health and 

environmental hazards in the Staten Island community; did not analyze how Staten Island, as an 

environmental justice community, would be affected by, for instance, air pollution or possible 

increased exposure to hazardous contaminants, especially given its past exposure to lead: and did 

not consider mitigation measures that would address the unique health risks experienced by that 

community. 



The Final EAfails to analyze how the Project's operation will affect environmental 
justice in Newark 

142. The Final EA concludes that the Project will result in an additional 74,000 TEUs 

arriving at terminals west of the Bridge in 2035. These additional TEUs translate into at least 54 

additional truck trips per day and the movement of at least 136 additional rail containers daily 

west of the Bridge. Stated differently, this translates into at least 14,000 new diesel truck trips 

annually and the movement of at least 35,000 rail containers annually west of the bridge. As 

discussed above, Plaintiffs' analysis found that cargo volumes west of the Bridge would be one 

to two orders of magnitude greater than the Coast Guard's estimates. 

143. Newark is located northwest of the Bayonne Bridge and is traversed by busy truck 

routes and rail lines that are used to transport cargo to and from the Port. For example, I-95 and 

I-78 pass through two communities in Newark-the East Ward and South Ward-and handle an 

annual average of 24,000 truck trips daily. 

144. Ships traveling west under the Bayonne Bridge deliver cargo to the largest and 

busiest cargo facilities in the Port. In 2010, more than 2,085 vessels and more than 4.86 million 

TEUs passed beneath the Bayonne Bridge en route to and from these terminals. 

145. Newark as a whole, and particularly the East Ward, is home to a number of 

stationary sources of pollution, including various kinds of manufacturing facilities. 

146. The East and South Wards are also adjacent to the Newark Liberty International 

Airport. 

147. ~c\vark, including the East and South Wards. is an environmental justice 

community. Newark contains high concentrations of populations of color and families living in 

poverty when compared to populations residing in the State of New Jersey and the New 

York/New Jersey metropolitan area. 



148. The Final EA acknowledges that "[t]he Port terminals west ofthe Bayonne Bridge 

are within areas classitied as environmental justice communities." 

149. Health risks for communities in Newark from air pollution, including Port-

generated emissions, are well-documented. NJDEP and EPA, as described above, have reported 

elevated cancer risks from air pollution well above levels EPA deems acceptable. 

150. EPA and the Plaintiffs raised concerns about how the Project's operation would 

create environmental justice impacts on communities in Newark. 

!51. However, the Final EA does not identifY Newark as an area where the Project may 

cause adverse impacts, let alone determine if the Project might result in disproportionately high 

and adverse impacts on populations of color and low-income populations in that community. 

For example, the Final EA did not consider the existing human health and environmental hazards 

in Newark; did not analyze how Newark, as an environmental justice community, would be 

affected by air pollution from increased truck trips and related port operations; and did not 

identify mitigation measures to address the unique health risks experienced by that community. 

The Final EA fails to analyze whether the Project's construction and operation will 

create significant cumulative impacts in Staten Island 

I 52. Staten Island, as discussed above, sutTers from existing environmental health 

burdens trom hazardous contaminants and air pollution. 

153. EPA and the Plaintiffs raised these concerns to the Coast Guard during the NEPA 

process. 

154. The Coast Guard did not consider how the Project's construction and operation 

would affect Staten Island, when viewed in light of all past, present, and future actions. 

155. For example, despite acknowledging that property in Staten Island has a history of 

being used tor industrial operations. that hazardous contaminants are suspected to be present 
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where construction of the Project will occur, and that children in Staten Island have high levels 

of lead in their blood due to past exposure to lead, the Final EA fails to consider how past, 

present, or future actions have exposed or may expose Staten Island residents to hazardous 

contaminants and what cumulative impact such exposure may have on that community's health. 

156. The Final EA also fails to consider the cumulative air pollution impact on Staten 

Island during the operational period of the Project. 

157. Instead, the Final EA impermissibly concludes that because the Project's operations 

will not have any significant direct effects, then it will have no significant cumulative effect. 

Tire Final EAfails to analyze whether the Project~<; operations will create significant 

cumulative air pollution impacts in Newark 

158. The Final EA concludes that the Project will result in an additional 74,000 TEUs 

arriving at terminals west of the Bridge in 2035. The Final EA goes on to conclude that the 

increase in truck and rail traffic associated with the movement of these additional TEUs is 

insignificant. 

159. The Final EA then impermissibly concludes that since the Project's operations will 

not have any significant direct eftects, then it will have no significant cumulative effects. As a 

result, the Coast Guard failed to consider whether the direct air pollution effects of the Project, 

even if insignificant as an individual action, could result in cumulatively significant air quality 

impacts in Newark when considered with other past. present. and future actions. 

160. Plaintiffs raised these concerns to the Coast Guard dming the NEPA process. 

l6!. As a result of these and additional deticiencies in the Final EA, the Coast Guard 

failed to adequately assess the direct, indirect, and cumulative adverse effects of the Project on 

the environment and public health. These deficiencies contributed to the Coast Guard's improper 

decision to not prepare an EIS. 



FIRST CLAIM FOR RELIEF 

(Failure to Prepare an Adequate EA in Violation of the APA and NEP A) 

162. Plaintiffs hereby re-allege and incorporate by reference the allegations contained in 

paragraph l through 161 herein. 

163. The Coast Guard's issuance of the Permit Amendment constitutes a major federal 

action significantly affecting the quality of the human environment. 

164. To the extent that the Coast Guard is uncertain as to whether the Project's direct, 

indirect, or cumulative effects significantly affec..is the human environment, NEPA's 

implementing regulations permit the Coast Guard to prepare an EA to determine whether an EIS 

is necessary. An EA must provide sufficient evidence and analysis for determining whether the 

Coast Guard should issue a FONSI or prepare an EIS. 

165. As set forth in the preceding paragraphs, the Coast Guard failed to prepare an 

adequate EA by failing to analyze all of the potentially significant adverse environmental effects 

of the Project, including the Project's impacts on induced growth, air quality, hazardous 

contaminants, environmental justice, and cumulative impacts. 

166. By granting the Permit Amendment to the Port Authority without performing the 

analyses required in an EA to determine the potential significant adverse environmental effects 

of the Project, the Coast Guard violated the APA, 5 U.S.C. *§ 701 et seq., by acting arbitrarily 

and capriciously and in violation of federal law by failing to comply with the requirements of 

"JEPA, 42 U.S.C. ~* -+321 ct seq .. and NEPA implementing regulations, ...J.O C.F.R. §§ 1500.1 ct 

seq. 
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167. Unless the Coast Guard prepares an adequate EA that considers all potential 

significant impacts to human health and the environment, Plaintiffs and the region will suffer 

irreparable harm. 

168. Plaintitfs have no adequate remedy at law. 

SECOND CLAIM FOR RELIEF 

(Failure to Provide Meaningful Public Participation by Relying on Non-Public Information in 

Violation ofthc APA and NEPA) 

169. Plaintiffs hereby re-allege and incorporate by reference the allegations contained in 

paragraph I through 168 herein. 

170. The Coast Guard's issuance of the Permit Amendment constitutes a major federal 

action significantly affecting the quality of the human environment. 

171. As set forth in the preceding paragraphs, the Coast Guard's Final EA, FONSI, and 

decision to forgo preparation of an EIS and to issue the Permit Amendment to the Port Authority 

was based on information that was not made available for public review and comment. 

172. By relying on non-public information and refusing to make such information 

available for public review and comment before issuing the Permit Amendment, the Coast Guard 

violated the APA. 5 U.S.C. §§ 701 et seq .. by acting arbitrarily and capriciously and in violation 

oftederallaw by tailing to comply with the requirements ofNEPA, 42 U.S.C. §§ 4321 et seq., 

and NEPA implementing re~:,rulations. 40 C.F.R. §§ 1500.1 et seq. 

THIRD CLAIM FOR RELIEF 

(Failure to Prepare an EIS in Violation of the APA and N EPA) 

173. Plaintiffs hereby re-allege and incorporate by reference the allegations contained in 

paragraph I through l 72 herein. 

38 



174. The Coast Guard's issuance of the Permit Amendment constitutes a major federal 

action significantly affecting the quality of the human environment. 

175. As set forth in the preceding paragraphs, the Permit Amendment will enable the 

Port Authority to raise the Bayonne Bridge and enable larger vessels to enter the Port. This 

Project and its direct, indirect, and cumulative construction and operational effects will 

significantly affect the human environment in communities surrounding the Port. Accordingly, 

issuance of the Permit Amendment is a major federal action for which a full EIS must be 

prepared. 

176. By granting the Port Authority the Permit Amendment without preparing an EIS, 

engaging in the public process accompanying preparation of an EIS, and performing analyses as 

required in an EIS to determine the potential significant adverse environmental effects of the 

Project, the Coast Guard violated the APA, 5 U.S.C. §§ 701 et seq., by acting arbitrarily and 

capriciously and in violation of federal law by failing to comply with the requirements ofNEPA, 

42 U.S.C. §§ 4321 et seq., and NEPA implementing regulations, 40 C.F.R. §§ 1500.1 et seq. 

177. Unless the Coast Guard prepares a full EIS that considers all potential significant 

impacts to human health and the environment, identities mitigation measures to address such 

impacts, and evaluates a reasonable range of alternatives, Plaintiffs and the region will suffer 

irreparable hann. 

178. Plaintiffs have no adequate remedy at law. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs request that this Coutt enter a judgment: 

l. Declaring that the Coast Guard's FONSI violates NEPA and is therefore invalid; 

2. Declaring that the direct, indirect, and cumulative effects of the Project may include 

signiticant environmental impacts, and require an EIS in order to comply with NEPA; 
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3. Declaring that the Coast Guard's failure to prepare an EIS violates NEPA and the 

APA; 

4. Declaring that the Coast Guard's Final EA failed to analyze all potential significant 

adverse environmental effects of the Project; 

5. Declaring that the Coast Guard's Final EA violates NEPA and the APA; 

6. Ordering the Coast Guard to prepare an EIS; 

7. Staying the effect of the Permit Amendment unless and until the Coast Guard 

complies fully with the requirements ofNEPA and the APA; 

8. Enjoining the Port Authority from taking any action in furtherance of the rights and 

authority afforded to it by the Coast Guard under the Permit Amendment; 

9. Awarding Plaintiffs their costs and reasonable attorney fees incurred in prosecuting 

this action; and 

l 0. Ordering such other relief as the Court may deem just and proper. 

Dated: New York, New York 
July 31, 2013 

Respectfully submitted, 

·~ •)'.'y I(-~'\ -~:·( i 
Nancy S. Mar~ 

Nancy S. Marks (NM 3348) 

\Iatural Resources Defense Council. Inc. 

40 \Vest 20th Street 

New York. NY 10011 

.212/727-2700 

Attorney t<x Plaintiffs Coalition tor Healthy Ports, 

Amy Goldsmith, North Shore Waterfront Conservancy 

of Staten Island, Inc., the Elm Park Civic Association, Inc .. 

:.~nd the Natural Resources Defense CounciL Inc. 
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Eastern Environmental Law Center 
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973/424-1166 

Attorney for Plaintiffs Coalition tor Healthy Ports, 

Amy Goldsmith, North Shore Waterfront Conservancy 
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On Behalf of the North Shore Waterfront Conservancy of Staten Island, Inc. 

I. Introduction 

SUPPLEMENTAL BRIEFING TO EPA FILE NO.: 01R-14-R2 

COMPLAINT UNDER TITLE VI OF THE CIVIL RIGHTS ACT OF 1964 

42 U.S.C. § 2000d and 40 C.F.R. Part 7 

On January 27, 2014, the Natural Resources Defense Council ("NRDC") submitted a Title VI 

complaint against the Port Authority of New York and New Jersey ("Port Authority") on behalf of the 

North Shore Waterfront Conservancy of Staten Island, Inc. ("NSWC"; "Complainant"). The complaint 

alleges that the ongoing construction to raise the roadway of the Bayonne Bridge ("Project") is having 

an adverse, disparate, and unjustified impact on communities of color on the North Shore of Staten 

Island in a prima facie violation of U.S. EPA's Title VI regulations. 

This brief supplements NSWC's Title VI complaint, EPA File No. 01R-14-R2, and further 

demonstrates that NSWC's complaint meets each of the jurisdictional requirements necessary for the 

Office of Civil Rights ("OCR") to accept the complaint for investigation: a written claim of a Title VI 

violation filed within 180 days of the discriminatory act concerning a recipient of federal funding.l 

II. The Port Authority is a current recipient of federal funding from U.S. EPA 

According to the Port Authority's own press release, funding for the installation of shore power 

technology at Brooklyn Cruise Terminal, to be completed in 2014, includes a $2.9 million grant from 

the U.S. Environmental Protection Agency ("EPA").Z USAspending.gov confirms that the $2.86 million 

grant from the Port Authority for this project under the National Clean Diesel Emissions Reduction 

Program continues until September 30, 2014.3 

1 40 C.F.R. § 7.120(b). 
z Port Authority To Proceed With Installation of Shore Power Technology at Brooklyn Cruise Terminal. Press 

Release Number: 93-2012, PoRT AUTH. OF N.Y. & N.J. (June 28, 2012), available at http:/ jwww.panynj.gov jpress­

roomjpress-item.cfm?headLine_id=1604. 
3 Prime Award Spending Data, U.S. OFFICE OF MGMT. & BUDGET (last visited Mar. 11, 2014), 

http:/ jusaspending.gov /advanced-search (search "Port Authority of NY NJ" for Recipient; under By Type of 

Spending, specify "Grant"; under By Agency, specify "Environmental Protection Agency"; select Transaction #2, 

Federal Award ID: 97232301) (listing the $2.86 million grant); id. (select Federal Award ID: 97232301; select 

Transaction 4) (providing ending date for continuation funding as 9/30/14). 
1 



As established in NSWC's Title VI complaint, while the Project has not been financed directly by 

EPA, amendments made to Title VI by the Civil Rights Restoration Act of 1987 clarify that 

discrimination is prohibited across all activities of recipient institutions if any part of that institution 

receives federal financial assistance.4 As a recipient institution, the Port Authority has a duty to comply 

with the requirements of Title VI in all of its decisions. 

III. North Shore Waterfront Conservancy's Title VI complaint is timely filed 

A. Discriminatory act is the Port Authority's ongoing execution of the Coast Guard's Bridge 

Permit Amendment 

NSWC's Title VI complaint alleges that each day of Project construction that creates 

disproportionate adversity in the North Shore communities of color renews the 180-day filing period 

created by EPA's regulations.5 This filing period is inclusive of continuing violations as long as action 

subject to Title VI has occurred within the 180 days.6 

In Ledbetter v. Goodyear, which arose under Title VIt the U.S. Supreme Court held that Lily 

Ledbetter's employment discrimination claim was untimely because the subsequent effects of 

discrimination that occurred prior to the charging period did not restart the 180-day period for filing.7 

Because the 180-day limit begins to run when the alleged discriminatory conduct occurred, the only 

harm redressable under Title VII is discriminatory conduct alleged to have occurred within the 180-

day period prior to a complainant filing a charge. "Ledbetter should have filed a charge within 180 

days after each allegedly discriminatory decision was made and communicated to her."8 

Distinguishable from the Supreme Court's decision in Ledbetter, the North Shore residents are 

not seeking redress for discrimination that occurred prior to EPA's 180-day filing period. It was the 

U.S. Coast Guard that issued the Bridge Permit Amendment on or around May 23, 2013. The roles 

subsequently taken on by the Port Authority, due either to ineffective implementation or absence of 

4 S. Rep. No. 100-64, at 4 (1987), reprinted in 1988 U.S.C.C.A.N. 3, 6. 

s 40 C.F.R. § 7.120(b)(2). 
6 Draft Revised Guidance for Investigating Title VI Administrative Complaints Challenging Permits, 65 Fed. Reg. 

39672 (June 27, 2000) [hereinafter Draft Revised Investigating Guidance]. 
7 Ledbetter v. Goodyear Tire & Rubber Co., Inc .. 127 S. Ct. 2162, 217 4 (2007). 

s !d. at 2169. 
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policy, have produced adverse, disproportionate impacts. These roles include construction oversight; 

ensuring that environmental and public health harms from Project construction are mitigated, in 

theory through compliance with the Construction Health and Safety Plan ("CHASP") set forth in the 

Final Environmental Assessment ("EA"); and engaging with construction adjacent communities about 

their concerns. These are all ongoing roles that began with the pre-construction phase in September 

2013 and will continue for the duration of Project construction. 

Although exposed to a variety of other hazardous contaminant sources in the cumulatively 

burdened North Shore, the environmental justice communities were not being adversely impacted by 

the Port Authority's properties surrounding the Bayonne Bridge until the Port Authority began 

excavating, creating dust, and carrying contaminated soil onto public sidewalks. While these 

allegations of discriminatory conduct are continuing, each daily violation falls within the 180-day 

charging period, as held appropriate by the Supreme Court in Ledbetter. 

Therefore, even if OCR rejects NSWC's continuing violation theory and prefers to establish a 

single date on which discriminatory conduct occurred, NSWC's Title VI complaint was filed well within 

the 180-day statute of limitations from the time pre-construction commenced in September 2013. As 

established by the adversity details set forth in the Title VI complaint, the communities' first exposure 

to contamination likely came later in the construction process, when site visits returned reports of 

uncovered soil piles in areas of known contamination, contaminated soil dragged by construction 

machinery onto public sidewalks, and the presence of hazardous material containers. It was around 

the same time in early November that residents began to experience increased respiratory difficulties. 

However, even the most distant pre-construction date renders the complaint timely. 180 days from 

September 1, 2013 was February 28, 2014. NSWC's Title VI complaint was filed with OCR on January 

27,2014. 

More fundamentally distinguishable, however, is that the claim in Ledbetter was founded on a 

theory of discriminatory intent. The Supreme Court's decision hinges on this. According to the Court, 

Ledbetter's attempt to shift the intent associated with prior discriminatory acts into the future is 
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unsound. 9 "It would shift intent from one act (the act that consummates the discriminatory 

employment practice) to a later act that was not performed with bias or discriminatory motive. The 

effect of this shift would be to impose liability in the absence of the requisite intent."lo 

Ledbetter did not allege that intentionally discriminatory conduct occurred during the 

charging period, and the Court refused to find that subsequent nondiscriminatory acts that produce 

adverse effects from past discrimination produce a new violation.11 "A new violation does not occur, 

and a new charging period does not commence, upon the occurrence of subsequent nondiscriminatory 

acts that entail adverse effects resulting from the past discrimination."12 Therefore, the Supreme Court 

acknowledged the presence of ongoing, adverse effects, but could not act on them because it would 

require the Court to "jettison the defining element of the [disparate-treatment] claim on which her 

Title VII recovery was based," discriminatory intent.13 

In contrast, NSWC's claim, pursuant to the prohibition found in EPA's Title VI regulations,14 

alleges not discriminatory intent but discriminatory effect. Unlike intentional discrimination, which 

cannot be shifted in time from its motive, the Port Authority's conduct has created a discriminatory 

effect that remains ongoing. The discriminatory effect of hazardous contaminant exposure on the 

North Shore is a presently occurring civil rights violation that has been thoroughly alleged by NSWC's 

Title VI complaint and demands OCR's investigation. 

As the Supreme Court in Ledbetter reflects, the policy behind the short, 180-day filing deadline 

"reflects Congress' strong preference for the prompt resolution of [discrimination allegations] through 

voluntary conciliation and cooperation."1s NSWC has sought to comply precisely with that spirit by 

preparing its Title VI complaint as soon as it experienced the adverse and discriminatory effects of 

Project construction. 

9 Ledbetter. 127 S. Ct. at 2170. 
10 Id. 
11 Id. at 2169. 
12 Id. 
13 Id. at 2167. 
14 Title VI -Law and EPA's Regulations. U.S. ENVTL. PROT. AGENCY (last updated Dec. 13, 2013), 

http:/ jwww.epa.gov j civilrights/t6lawrg.htm; see 40 C.F.R. § 7.3S(b )-(d). 

1s Ledbetter, 127 S. Ct. at 2170-71. 
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B. North Shore residents could not anticipate adversity prior to construction commencing 

because mitigation measures promised by the Final EA have not been fulfilled 

Continuing to build off of the Ledbetter precedent, the possibility of a construction approach 

that would produce an adverse and discriminatory outcome was never shared with the environmental 

justice communities.l6 Although vague with details, the Final EA includes plans for developing a 

monitoring scheme for construction, through procedures to address existing structure contamination 

and a CHASP for surface and subsurface disturbance.17 Although written in terms of what the CHASP 

can be expected to include, the Final EA develops an outline that affirms there will be a final mitigation 

document that includes information about responsible personnel; monitoring or mitigation schedules 

including frequency and scope; procedures for evaluating known and suspected contamination; and 

actions to be taken if exposure occurs. The dust control facet of construction mitigation gets the most 

thorough treatment, with options for limiting airborne emissions described as "water spray, dust 

retardant, and/or truck wheel wash." The North Shore communities trusted the Port Authority, with 

its experience spearheading major urban construction projects, to act affirmatively to mitigate the 

extensive contamination in the construction zone, particularly because the area's previously 

documented soil contamination was reported in the Final EA that the Coast Guard developed in 

consultation with the Port Authority. 

The lack of publicly available information about the final CHASP details had long concerned 

North Shore community members aware of the contaminated history of the Port Authority's 

properties. The communities' worst fears came to fruition when the Port Authority began primary 

construction in the fall, with study area visits and accounts from affected North Shore residents 

making clear that any protective measures promised by the CHASP are not occurring or, at minimum, 

are being insufficiently implemented. Independent visits to the construction zone and surrounding 

study area revealed that by November 5, 2013, excavation had begun in areas of known PCB 

16 See id. at 2169. 
17 Bayonne Bridge Navigational Assessment Program: Final Environmental Assessment, Prepared by the U.S. 

Coast Guard in consultation with the Port Auth. of N.Y. & N.J., 16-77-16-78 (May 2013), available at 

http:/ jwww.regulations.gov /#!documentDetail;D=USCG-2012-1091-0118. 
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contamination without any precautions in place to contain runoff from the soil piles. Similarly, in areas 

of known lead contamination, there is evidence of soil disturbance and that excavated materials from 

the site are being carried onto public sidewalks by construction vehicles. On a construction zone site 

with recognized lead, PCB, and historic fill conditions, a large roll-off container labeled "Adler" sat next 

to a soil pile, indicating that the Port Authority has been generating contaminated material requiring 

off-site disposal. There are also concerning discrepancies about the integrity of the controls on the 

radiological contamination adjacent to the construction zone and whether that contamination extends 

into property owned by the Port Authority.1B Given the Port Authority's difficulty mitigating known 

construction zone contaminants documented by the Final EA, it is unlikely proper mitigation measures 

are taking place for the radiological contaminants if the possibility for community exposure is simply 

denied. 

Residents living on streets adjacent to the North Shore construction zone, including John 

Street, Newark Avenue, Lasalle Street, Walker Street, Winant Street, and Forest Avenue, have reported 

that their vehicles are covered with dust blowing over from the Port Authority's properties, indicating 

that the dust and emissions control measures in the CHASP are failing the North Shore. There are also 

complaints about strong chemical odors permeating the neighborhoods on particular days. 

Complainant NSWC has received updates from its member residents confirming the detrimental 

human health effects associated with this type of exposure: increased coughing, throat irritation, and 

difficulty breathing. There have been increased asthma attacks in the environmental justice 

communities. 

Prior to the Port Authority commencing construction, it was impossible for the communities to 

know whether the final CHASP would be comprehensive and executed effectively enough to protect 

the residents of color. Concerns and suspicions are not enough to establish a viable claim under EPA's 

18 See Title VI Administrative Complaint, EPA File No.: 01R-14-R2, 11-12 (filed Jan. 27, 2014). 
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Title VI regulations, and NSWC acted as soon as it became clear the CHASP was not protecting its 

member residents in the North Shore's environmental justice communities.19 

IV. Pending NEPA litigation will not resolve the issues raised by North Shore Waterfront 

Conservancy's Title VI complaint 

On July 31, 2013, Complainant NSWC, in coordination with NRDC, the Elm Park Civic 

Association, and the Coalition for Healthy Ports, filed a complaint against the U.S. Coast Guard ("Coast 

Guard") in U.S. District Court for the Southern District of New York. OCR should not deny jurisdiction of 

NSWC's properly filed Title VI administrative complaint due to this pending NEPA litigation. 

Nothing in EPA's Title VI regulations or guidance expressly precludes NSWC's Title VI 

complaint and NRDC's NEPA litigation from moving forward through their respective venues and 

processes simultaneously. EPA's 2000 Draft Revised Guidance for Investigating Title VI Administrative 

Complaints Challenging Permits raises concerns about pending litigation because "[t]he outcome of 

such ... litigation could affect the circumstances surrounding the complaint and any investigation that 

OCR may conduct. In such cases, OCR believes that it should await the results of the permit appeal or 

litigation."zo However, when the pending litigation is filed under a NEPA theory, the possibility that the 

court's decision will alter the circumstances creating discriminatory adversity is diminished. 

The purpose and policies behind NEPA and Title VI are distinct, and the intent of both laws 

would be undermined if OCR lets one frustrate the other. Broadly, NEPA requires federal agencies to 

prepare, consider, and approve an EIS for all "major Federal actions significantly affecting the quality 

of the human environment."21 However, even for significant impacts, NEPA does not give the court 

authority to mandate an agency adopt specific mitigation measures. Rather, the District Court can 

require the federal agency to revisit its analysis, attempt a harder look, and proceed with greater 

caution when moving forward with its project.zz The District Court has the authority to vacate the 

19 See infra EPA File No.: 01R-14-R2 Supplemental Briefing Attachment A. 
20 Draft Revised Investigating Guidance, 65 Fed. Reg. at 39673. 

21 42 U.S.C. § 4332(2)(C). 
22 See e.g., U.S. v. 27.09 Acres of Land. More or Less, 760 F. Supp. 345, 352 (S.D.N.Y 1991) (requiring the agency to 

"proceed with caution," meaning the benefit of a full EIS); Natural Res. Def. Council v. U.S. Army Corps of Eng'rs, 
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agency's original permitting decision for failing to adequately consider factors relevant to the 

environmental consequences of its action. 

However, the factual record available to the District Court for making that decision is limited to 

the NEPA process, which generally consists of the agency holding public comment periods, analyzing 

potential environmental effects, weighing alternatives, and determining opportunities for mitigation.z3 

Each part of this process occurs prior to project construction or implementation begins. Therefore, 

judiciary authority begins and ends with ordering a revised NEPA analysis. Any subsequent decision 

by the agency to abandon or alter its planned project as a result of its revised NEPA analysis would not 

be the outcome of litigation, but rather another independent agency action, afforded the same level of 

deference as the original.24 NRDC's NEPA complaint requests neither a temporary restraining order 

nor a preliminary injunction that could invite the possibility of the District Court directly intervening 

to halt or delay Project construction. 

In contrast to NEPA's procedural posture, Title VI of the Civil Rights Act of 1964 prohibits 

recipients of federal financial assistance from discriminating on the basis of race, color, or national 

origin in their programs or activities and directs Federal agencies to enact rules and regulations to 

achieve the law's objectives.zs EPA's implementing regulations prohibit EPA-funded agencies from 

actions that have a discriminatory effect.26 Further, legislative history illustrates that a primary 

intention behind Title VI was to normalize non-discrimination and limit the arduous burden on people 

of color to litigate each al'ld every instance of discrimination perpetrated by federal funds. In calling for 

its enactment, President Kennedy identified "simple justice" as the justification: 

457 F.Supp.2d 198, 231 (S.D.N.Y. 2006) (concluding the agency failed to "take a hard look" at a specific 

cumulative factor); D'Agnillio v. U.S. Dep't. of Hous. & Urban Dev., 738 F. Supp. 1454, 1466-67 (S.D.N.Y. 1990) 

(asking the agency to attempt a cumulative impact analysis even if it "may ultimately prove to be impractical."). 

23 See 40 U.S.C. § 4332; 40 C.F.R. §§ 1502.1; 1502.16(a)-(b), (d), (h); 1508.25(b), (c); 1502.14. 

24 Agency decisions challenged under NEPA are primarily held to the arbitrary and capricious standard, under 

which the court asks whether an agency action is "arbitrary, capricious, an abuse of discretion, or otherwise not 

in accordance with law." Jerry Magee, Legal Implications of Forest Management Science in National 

Environmental Policy, 10 VT. J. ENVTL. L. 213, 216 (2009). 

25 42 u.s.c. § 2000d- 2000d-7. 
26 40 C.F.R. § 7.35(b)-(d). 
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Simple justice requires that public funds, to which all taxpayers of all 

races contribute, not be spent in any fashion which encourages, 

entrenches, subsidizes, or results in racial discrimination. Direct 
discrimination by Federal, State, or local governments is prohibited by 

the Constitution. But indirect discrimination, through the use of Federal 
funds, is just as invidious; and it should not be necessary to resort to the 
courts to prevent each individual violation.27 

EPA's investigative interventions, available to any person of color who timely describes a violation in 

writing, are an important tool in achieving this end.Z8 Remedies EPA has helped afford Title VI 

complainants include alternative dispute resolution, negotiated agreements, and implementation of 

monitoring, sampling, and mitigation policies.29 NSWC's complaint asks for precisely these substantive 

measures of relief. 

Title VI and EPA's implementing regulations allow OCR to move beyond the limited scope of a 

procedural review to investigate how the agency's action is playing out in vulnerable communities. At 

the level of review afforded by Title VI, the factual record extends to the realities of Project 

construction and implementation well after the federal agency finalized its NEPA assessment. In this 

instance, OCR's investigation will reveal cumulatively burdened communities of color on majority 

white Staten Island struggling to breathe under layers of contaminated, construction zone dust OCR 

should not deny jurisdiction over a demonstrable Title VI violation because a complementary but 

legally distinct effort exists to ensure that a federal agency, insulated from communities enforcing any 

substantive legal rights under NEPA's procedural protections, sufficiently considers relevant criteria in 

its environmental assessment. Such a refusal would undermine the spirit of Title VI and the 

seriousness of the civil rights violations it seeks to eliminate. 

V. Conclusion 

The Port Authority's ongoing Project construction inflicts a significant adverse and disparate 

impact on the North Shore communities of color in violation of EPA's Title VI regulations. Pending 

27 Title VI Legal Manual. Synopsis of Legislative History and Purpose of Title VI. U.S. DEP'T OF jUSTICE, CIVIL RIGHTS 

DIV. (Sept. 1998), http: jjwww.justice.gov /crt/ grants_statutesjlegalman.php# II. 

2s See 40 C.F.R. § 7.120(a)-(b). 
29 See Title VI Settlements. U.S. ENVTL. PROT. AGENCY (last updated Dec. 13, 2013), 

http: jjwww.epa.gov / ocrpage 1/Ti tl e VI cases find ex.h tml. 
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NEPA litigation brought against the Coast Guard cannot compel the Port Authority to mitigate this 

discrimination. NSWC's Title VI administrative complaint is timely filed because the discriminatory 

action is ongoing, all allegations of discriminatory conduct occurred within the 180-day filing period, 

and NSWC alleges continuing discriminatory effect rather than intent. Finally, the Port Authority is a 

current recipient of federal funding from EPA. Therefore, OCR has jurisdiction to accept NSWC's Title 

VI complaint for investigation. 

Respectfully submitted, 

Natural Resources Defense Council (NRDC) 

Ale~ 
Senior Attorney 
212-727-4534 

Sara Imperiale 
Legal Fellow 
212-727-4563 
simperiale@nrdc.org 
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Attachment A 

Attachment A is a statement from North Shore Waterfront Conservancy President and Executive 

Director Beryl Thurman regarding the timeliness of the organization's Title VI complaint. Her 

statement details residents' first-hand experiences coping with discrepancies between the safe 

construction assurances made by the Port Authority and Project documents and the reality of living 

adjacent to the contaminated construction zone. 
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The North Shore Waterfront Cons 

The l\nrth Shore VVaterfront Cons-:rnmcy of Staten Island. Inc. 

P.O. Box J 40502 
Staten lsl:.md. \lew Y<)rk 103 J 4 

March 20, 2014 

Re: Timeliness of our Title VI Complaint, EPA File No.: 01R-14-R2 

On behalf of the North Shore Waterfront Conservancy of Staten Island, Inc., ("NSWC") 

and the environmental justice communi ties that we advocate on behalf of, live, work, and 

play in. 

It is our belief that we were very timely in filing our Title VI Civil Rights Complaint 

against the Port Authority ofNew York and New Jersey ("Port Authority") for its project 

construction to raise the roadway of the Bayonne Bridge. 

None of NSWC's members were born or of an age that they would remember the 

building and the completion of the original Bayonne Bridge back in 1931. We took the 

whole idea of the raising of the Bridge very seriously because we didn't have a point of 

reference to how the raising of the Bridge would affect the people of our communities. 

The draft and final Environmental Assessments ("EAs") for the project made reference to 

the Port Authority's plan of mitigating, remediating, and protecting the environmental 

justice communities of color that live near the Bridge. With respect to certain issues like 

dust control, the Port Authority's construction plan as described in the Final EA seemed 

certain in its :intention: prevent contan1inated dust from leaving the construction sites. 

With other mitigation measures the Final EA was more ambiguous, but when we asked 

for more detailed information from them on how they planned to mitigate and remediate 

their property at the Bridge and protect our communities? The Port Authority refused to 

answer. 

Instead, the Port Authority and their contractors began working on the Bridge. Once the 

concerns from the community stmted to come in to NSWC regarding health issues such 

as residents having difficulties breathing, strange odors in the air, increases in asthma 

attacks, and residents coming out of their homes finding their vehicles covered in a 

unknown substance, as welt as tracking dust and dirt into their homes, NSWC felt 

compelled to act immediately. We contacted our attorneys and requested that a Title VI 

Civil Rights Complaint be filed against the Port Authority for violating the rights of the 

people of our communities. 

The Port Authority's unresponsiveness to the requests of our residents was concerning 

because we have long known about the high levels of contamination in our 

neighborhoods. Because of the numerous contaminated sites on Staten Island's North 

Shore and the elevated levels oflead in our children's blood, our corrununities have been 
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designated by your agency as an "Environmental Justice Showcase Community." We are 
one often communities nationwide to have this designation. We believed the mitigation 
measures promised by the Port Authority would be taken seriously because the Final EA 
itself details the serious contaminants found in the construction site and soil, including 
arsenic, asbestos, lead, and PCBs. 

For us to have filed a Title VI, Civil Rights Complaint any sooner than when 
contaminated dust began to fly would have meant that we would have had to rely on 
speculation and suspicion that the P01t Authority had every intention of not keeping its 
verbal and written word to the environmental justice residents and communities of Port 
Richmond, Elm Park and Mariners Harbor. And in our communities you are only as good 
as your word, therefore we had to wait and see. 

Being that we are from a class of people who have been traditionally mistreated, we 
always begin with hope for the better and then we are conscientious and make sure that 
we are prepared to address the worse. The Port Authority is discriminating against our 
communities by exposing us daily to serious contaminants. NSWC knows our children 
don't need any more lead in their blood and our communities don't need anything more 
added to the cumulative adverse impacts that we are already experiencing. As soon as it 
became clear that was exactly what was happening, we started working on and quickly 
filed our Title VI Civil Rights Complaint. 

Thank you for your time and consideration. We hope that you look favorably upon us. 

Sincerely, 

«~~sft;Jw! 
Executive Director & President 
The North Shore Waterfront Conservancy of Staten Island 
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